SUPREME COURT HISTORICAL SOCIETY / Rights, Commerce, & Reform (1874-1921)

Ex parte Crow Dog (1883)

The Supreme Court decision that upheld Native American tribal sovereignty but paved the way for an
expansion of federal authority over crimes committed in Native Territory

Background

In 1824, the United States government created the Bureau of Indian Affairs (BIA) to oversee
relations with Native American tribes. As U.S. settlers moved westward to take advantage of the
fertile farmland and plentiful natural resources, the government forcibly removed Native Americans
from their lands and onto reservations. The government recognized and respected tribal
sovereignty in the reservations, allowing Natives to govern themselves with minimal interference
from the United States. Over time, the BIA’s mandate increased as the nation expanded further
west. By the 1870s, the agency’s focus shifted to assimilation. The BIA also appointed Indigenous
leaders who supported the assimilation movement, often leading to internal conflict among tribal
leadership.

Facts

On August 5, 1881 Crow Dog (Kan-gi-Shun-ca), a former captain of the BIA’s Indian police, shot and
killed the Brulé Sioux Chief, Spotted Tail (Sin-ta-ga-le-Scka), on the Great Sioux Reservation in
present-day South Dakota. Well-known among U.S. government officials, Spotted Tail generally
had a good relationship with non-Natives and advocated that the Brulé honor treaty agreements to
avoid conflict with the government. Crow Dog shared Spotted Tail’s views on avoiding conflict, but
despised his attempts to consolidate control over the tribal decision-making process. Prior to the
assassination, Spotted Tail twice removed Crow Dog from his position as police captain. Crow Dog
tried unsuccessfully to oust Spotted Tail as chief. A tribal council convicted Crow Dog and ordered
Crow Dog’s family to pay Spotted Tail’s family restitution. They paid $600, eight horses and one
blanket—a sizable sum. This followed tribal law and allowed for the community to address the
incident quickly and restore peace on the reservation. Although Crow Dog paid his debts according
to Brulé law, the reservation’s BIA Indian Agent arrested and imprisoned him off the reservation in
the Dakota Territory.

A Dakota Territory court arraigned Crow Dog in the spring of 1882. When the trial took place
tensions between white settlers and the Sioux remained high. An all-white jury found Crow Dog
guilty and sentenced him to death by hanging. Crow Dog claimed that a United States court had
neither jurisdiction over his case nor the authority to detain him. According to the treaty, the Sioux
Nation held sovereign responsibility for trying his case because the events occurred on Sioux land.
He appealed the decision to the Supreme Court of the United States and petitioned for a writ of
habeas corpus. The BIA hoped to use Crow Dog’s appeal as a test case to challenge Native American
sovereignty. The agency invested significant resources in the case and it reached the Supreme Court
within the year, unusually fast.
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Issue
1. Did the Dakota Territory court have jurisdiction to try and convict Crow Dog of murder?

Summary

In a 9-0 decision, the Supreme Court concluded that the Dakota Territory did not have jurisdiction
over Crow Dog’s case and that his imprisonment was illegal. Writing for a unanimous Court,
Justice Stanley Matthews stated that tribes had self-governing abilities, including in matters of
criminal law. The murder of Spotted Tail took place on the Great Sioux Reservation and only
involved Brulé Sioux. The Court held that jurisdiction of the United States federal courts did not
extend to crimes committed by Natives on Native land if those crimes had already been addressed
by the local tribal law. Crow Dog already faced punishment under Brulé custom and the Court
reasoned it would not be just to apply “the law of a social state...which is opposed to the traditions
of their history, to the habits of their lives.” In the opinion, Justice Matthews cited United States v.
Joseph (1876), a case that held Native American tribes had self-governing abilities and title to their
own land, rules, and traditions. To give United States law precedence over tribal law in criminal
cases, Justice Matthews concluded, “requires a clear expression of the intention of Congress.” In
other words, tribes have the authority to govern themselves unless Congress expressly limits or
prohibits it.

Precedent Set

The Court’s unanimous decision reinforced tribal sovereignty in the United States territories. This
freedom from federal interference had originally been recognized 50 years earlier by the Cherokee
Nation Cases. Both cases—Cherokee Nation v. Georgia (1831) and Worcester v. Georgia (1832)—
involved challenges to Georgia’s authority to apply state laws in Cherokee Nation territory. While
the Cherokee Nation decision limited the legal power of Native tribes by classifying them as
“domestic dependent nations,” the Worcester case upheld the autonomy of tribal governments.
Because federal law regarding tribal sovereignty had not changed since the time of the Cherokee
decisions, tribal customs and laws still ruled the affairs of various tribes. While these earlier cases
established a framework for tribal sovereignty, Crow Dog tested it in matters of criminal law. The
Crow Dog decision also acknowledged that Congress held the power to pass new statutes to
override tribal authority as it deemed appropriate.

Additional Context

While the Court’s decision appeared to be a victory for Crow Dog and Indigenous peoples, it
triggered a series of legislative actions that progressively restricted tribal sovereignty. The Bureau
of Indian Affairs, citing public outrage in response to Crow Dog’s release, pushed Congress to pass
the Major Crimes Act of 1885. The act gave federal courts jurisdiction over cases involving any
Indigenous person accused of a violent crime. Additionally, it severely limited the power of tribal
jurisdiction and undermined the ability of tribes to govern themselves. Furthermore, allotment
acts, such as the Dawes General Allotment Act of 1887, divided reservation lands into smaller plots.
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These plots were supposed to be distributed to individual Indigenous families to foster private
property ownership. However, most ended up sold to non-Native settlers, drastically reducing
Native territory.

By the time the allotment plan ended in 1934, Native Americans had lost much of their reservation
lands. About 60 percent of the almost 140 million acres controlled by tribes before allotment
transferred out of Native hands. The Sioux Nation challenged the illegal seizure of land, specifically
the Black Hills, throughout the 1900s. The Treaty of 1868 guaranteed Sioux authority over these
culturally important lands. After being denied compensation in 1920 and 1942, the Sioux brought
their case to the newly established Indian Claims Commission in 1946. The Commission ruled in
favor of the Sioux, but the U.S. Court of Claims continued to deny compensation based on the
previous rulings. In 1978, after Congress amended the Indian Claims Commission Act, the U.S.
Court of Claims held that the Sioux were entitled to $17.1 million. The Supreme Court confirmed the
decision in United States v. Sioux Nation of Indians (1980). The tribes have insisted that they want land
returned, rather than money, and the issue remains unsettled.

Discussion Questions
1. Why was the principle of tribal sovereignty significant in Crow Dog’s case?
2. How did United States policies impact Native Americans over time?
3.In what way was the Supreme Court’s decision in Crow Dog culturally sensitive to the Sioux?
4. What does this case illustrate about the conflict between the U.S. government and Native
American tribes over who has the right to make and enforce laws?
5.Compare the short and long-term impacts of the decision in Ex parte Crow Dog.

Vocabulary

e reservation — an area of land reserved for a tribe or tribes under treaty or agreement with the
United States government

o sovereignty — the authority of a state to govern itself

e assimilation — process by which individuals or groups from one culture adopt the customs,
values, and behaviors of another culture, often leading to a loss of their original cultural identity

 Brulé Sioux — a tribal band within the Lakota group of the Sioux Nation; historically lived in
areas around the Missouri River, including Wyoming, Nebraska, and the Dakotas

o BIAIndian Agent — federally appointed official who served as the primary representative of the
U.S. government to Native American communities; primarily served during 1800s, position
eliminated by Theodore Roosevelt’s administration

e arraign — call or bring someone before a court to answer a criminal charge

e jurisdiction — the authority/power given by law to a court to try cases and rule on legal matters
within a particular geographic area and/or over certain types of legal cases

CIVICS.SUPREMECOURTHISTORY.ORG |5



SUPREME COURT HISTORICAL SOCIETY / Rights, Commerce, & Reform (1874-1921)

o Writ of habeas corpus — used to bring a prisoner or other detainee (e.g. institutionalized
mental patient) before the court to determine if the person's imprisonment or detention is
lawful

o test case — legal actions brought with the intention of challenging or receiving clarification on a
present law

o allotment — the policy of dividing communally held lands into individual parcels for ownership

e Indian Claims Commission — a federal agency established by the Indian Claims Commission
Act 0f 1946 to resolve land and treaty claims brought by Native American tribes and groups
against the U.S. government

Special thanks to scholar and history professor Ned Blackhawk for his review, feedback, and additional
information.
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